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CONSTITUTIONAL LAW IN 1921-1922 

THE CONSTITUTIONAL DECISIONS OF THE STJPEEME COURT OP THE 
UNITED STATES IN THE OCTOBER TERM, 1921 

EDWARD S. CORWIN 
Princeton University 

The central point of interest in the work of the court the past term 
is supplied by the large attention given to the question of the rights and 
duties of labor under the law. The problem is approached repeatedly, 
both from the side of the state's police power and that of national power, 
and in the field of statutory as well as that of constitutional construction. 
Important results were also reached in interpretation of the "commerce" 
clause, both in its aspect as a source of national power and in its aspect — 
because of the doctrine of the exclusiveness of the power of Congress — 
as a restriction on the states; but especially in the latter aspect. How- 
ever, the most interesting single decision of the term for students of 
constitutional theory and of government was one dealing with the 
national power of taxation. 

A. QUESTIONS OF NATIONAL POWER 

I. NATIONAL TAXATION 

1. The Child Labor Case 

The case just referred to was that of Drexel Furniture Co. v. Bailey, 1 
in which a nearly unanimous court held void the special tax levied by 
the Act of February 24, 1919, on the incomes of concerns employing 
child labor, on the ground that it was not intended to raise revenue but 
to regulate the employment of children, a matter otherwise reserved 
to the states. The opinion of the new Chief Justice is so revelatory of 
his constitutional creed that it deserves special attention. 

Summarizing the provisions of the measure under review, the Chief 
Justice makes out a very convincing case for its regulatory inten- 

' Decided May 15. 
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tion, 2 but bis advantage is somewhat fortuitous, since a more drastic 
measure would have omitted most of the features he dwells upon, while 
in principle the act can by no means be considered as an extravagance 
even regarded as a purely revenue-raising measure. Concerns which 

2 "It [the act]," he writes, "provides a heavy exaction for a departure from 
a detailed and specified course of conduct in business. That course of business 
is that employers shall employ in mines and quarries, children of an age greater 
than sixteen years; in mills and factories, children of an age greater than fourteen 
years ; and shall prevent children of less than sixteen years in mills and factories 
from working more than eight hours a day or six days in the week. If an employer 
departs from this prescribed course of business, he is to pay to the government 
one tenth of his entire net income in the business for a full year. The amount 
is not to be proportioned in any degree to the extent or frequency of the depar- 
tures, but is to be paid by the employer in full measure whether he employs five 
hundred children for a year, or employs only one for a day. Moreover, if he does 
not know the child is within the named age limit, he is not to pay; that is to say 
it is only where he knowingly departs from the prescribed course that payment 
is to be exacted. Scienters are associated with penalties not with taxes. The 
employer's factory is to be subj ect to inspection at any time not only by the taxing 
officers of the Treasury, the Department normally charged with the collection of 
taxes, but also by the Secretary of Labor and his subordinates, whose normal 
function is the advancement and protection of the welfare of the workers. In 
the light of these features of the act, a court must be blind not to see that the 
so-called tax is imposed to stop the employment of children within the age limits 
prescribed. Its prohibitory and regulatory effect and purpose are palpable. 
All others can see and understand this. How can we properly shut our minds 
to it?" 

And again: "Taxes are occasionally imposed in the discretion of the legisla- 
ture on proper, subjects with the primary motive of obtaining revenue from them, 
and with the incidental motive of discouraging them by making their continuance 
onerous. They do not lose their character as taxes because of the incidental 
motive. But there comes a time in the extension of the penalizing features of 
the so-called tax when it loses its character as such and becomes a mere penalty, 
with the characteristics of regulation and punishment. Such is the case in the 
law before us. Although Congress does not invalidate the contract of employ- 
ment, or expressly declare that the employment within the mentioned ages is 
illegal, it does exhibit its intent practically to achieve the latter result by adopting 
the criteria of wrongdoing, and imposing its principal consequence on those who 
transgress its standard." 

His contention, however, that, "Grant the validity of this law, and all that 
Congress would need to do hereafter, in seeking to take over to its control any 
one of the great number of subjects of public interest, jurisdiction of which the 
states have never parted with, and which are reserved to them by the Tenth 
Amendment, would be to enact a detailed measure of complete regulation of the 
subject and enforce it by a so-called tax upon departures from it" cannot be 
conceded. See discussion of The Future Trading Act just below. 
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employ child labor occupy a degraded plane of competition and pre- 
sumably enjoy special profits in consequence; why then, should not 
these profits be subject to special exactions by the taxing-power, 
whether national or local? 

But what is far more important, the Chief Justice's evaluation of the 
purpose of the act does not touch the really serious difficulties in the way 
of holding it void merely because of that purpose. Precisely the same 
attack was made some years ago against the tax on yellow oleomargarine, 
and was characterized by the court, in the case of McCray v. United 
States, 3 as amounting to "the contention that under our constitutional 
system, the abuse by one department of government of its lawful powers 
is to be corrected by the abuse of its powers by another department. " 
"The decisions of this Court," the opinion continued, "from the be- 
ginning lend no support whatever to the assumption that the judiciary 
may restrain the exercjse of lawful power on the assumption that a 
wrongful purpose or motive has caused the power to be exerted. " 

The Chief Justice would fain distinguish the McCray and similar 
cases from the one at bar, but is unable to do so convincingly, since he 
is unable to deny that the regulatory purpose of Congress was fully 
as palpable in those cases as in this. Indeed, as his own references 
show, the court took cognizance of the regulatory purpose of the tax on 
state .bank issues which was involved in Veazie v. Fenno, 4 but without 
suggesting that this at all affected the status of the measure as an excise. 
Nor should we overlook in this connection the most important chapter 
in the history of national taxation. Probably Congress has never 
enacted a customs revenue which did not contain whole schedules 
designed, not for raising revenue but for their regulatory effect; yet 
such duties have always been treated as "duties" in the sense of the 
Constitution, and as subject to the requirement that they be "uniform 
throughout the United States." 6 Then finally, the decision directly 
collides with Chief Justice Marshall's dictum in McCulloch v. Mary- 

* 195 U. S. 27; and cases there cited. 

4 8 Wall. 533. See, e.g. the court's remarks in Flint v. Stone Tracy Co., 220 
U. S. 107. 

8 "The absolute power to levy taxes," says Story, "includes the power in 
every form in which it may be used, and for every purpose to which the legislature 
may choose to apply it. This results from the very nature of such an unrestricted 
power. A fortiori it might be applied by Congress to purposes for which nations 
have been accustomed to apply it." The entire paragraph should be read. Com- 
mentaries, § 965. For the opposing view, which was first formulated by the "tariff 
for revenue" school, see Cooley's Principles of Constitutional Law (3rd ed.), p. 58. 
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land, 6 which has since come to underly so much constitutional law, 
that "the power to tax involves the power to destroy" — that, in other 
words, the power to tax involves the power to regulate the subject- 
matter of the tax by taxing it even to the point of destroying it. 

It may, therefore, be said of this decision, first, that it rests upon 
a view of the taxing power which had not hitherto found its way into 
constitutional law; and, secondly, that it infers a claim which the court 
had hitherto repudiated, of power on its part to overturn for alleged 
unconstitutional purpose acts of Congress otherwise valid. For the 
first time in the history of judicial review legislative motive is made 
a test of legislative action, and any effort by Congress to bring within its 
control matters normally falling to the states alone raises the question 
of valid motive. 

But is it true that the Constitution intends any such apportionment 
of the purposes of government, as Chief Justice Taft assumes, between 
the national government and the states? 7 That the national govern- 
ment is, in peace time, so far as domestic affairs are concerned, mainly 
a government of enumerated powers, is of course axiomatic; but does 
that fact signify that it may not use the powers clearly belonging to it 
to promote the larger ends of good government everywhere? This 
very question was raised in an early case with reference to Congress's 
power over commerce, and answered by the court to which it was ad- 
dressed as follows: this power "is not to be confined to the adoption 
of measures exclusively beneficial to commerce itself, or tending to its 
advantage; but in our national system, as in all modern sovereignties, 
it is also to be considered as an instrument for other motives of general 
policy and interest. " 8 The same principle is implied for all of Congress's 

<< 4 Wheat. 316. 

7 That he does assume such an apportionment is proved by his quotation of 
tho following passage from C. J. Marshall's opinion in McCulloch v. Md. : "Should 
Congress, in the execution of its powers, adopt measures which are prohibited 
by the Constitution, or should Congress, under the pretext of executing its powers, 
pass laws for the accomplishment of objects not intrusted to the government, 
it would become the painful duty of this tribunal, should a case requiring such 
a decision come before it, to say that such an act was not the law of the land." 

The quotation is entirely misapplied. Marshall is here discussing the powers 
of Congress under the "necessary and proper" clause, and is saying that these 
must have some relation to its substantive powers; he is not suggesting that the 
latter were granted for only limited purposes. 

s U. S. v. the Brigantine William, Federal Cases, No. 16,700. This is the 
famous "Embargo Case," and was decided, in 1808, by Judge John Davis of the 
United States district court of Massachusetts. "It was perceived," Judge 
Davis's opinion continues, "that, under the power to regulate commerce, Con- 
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powers in the Preamble itself; and indeed, was invoked by the court not 
many years since in sustaining the Mann White Slave Act. 9 

While, therefore, the decision in the Drexel case marks certain 
innovations upon our constitutional law, it also signalizes in one way a 
reaction, to wit, toward the older theory of a federal balance, in con- 
tradistinction to the modern one of federal cooperation, — a deduction 
which is confirmed by Chief Justice Taft's invocation of the Tenth 
Amendment. Yet other decisions at this same term, decisions in which 
the Chief Justice again speaks for the court, show conclusively that — 
as Madison phrased it — "interference with the powers of the states is no 
criterion of the powers of Congress." 10 There appears, in fact, to be 
something of a discrepancy between the court's reading of the 
Constitution when railway rates are concerned and its reading of the 
same instrument when child labor is concerned — which, however, 
becomes less surprising when we recall the difficulties which Congress 
also encountered in asserting its power in the former field at 
first. 11 

gress would be authorized to abridge it, in favor of the great principles of human- 
ity and justice. Hence the .... clause, in the Constitution .... to interdict 
a prohibition of the slave trade, until 1808." Compare with these words the 
following passage from C. J. Taft's opinion, in comment on Hammer v. Dagen- 
hart, 247 U. S. 251, in which the first Child Labor Act was set aside : 

"The analogy of the Dagenhart case is clear. The congressional power over 
interstate commerce is, within its proper scope, just as complete and unlimited 
as the congressional power to tax; and the legislative motive in its exercise is 
just as free from judicial suspicion and inquiry. Yet when Congress threatened 
to stop interstate commerce in ordinary and necessary commodities, unobjection- 
able as subjects of transportation, and to deny the same to the people of a state, 
in order to coerce them into compliance with Congress's regulation of state 
concerns, the court said this was not in fact regulation of interstate commerce, 
but rather that of state concerns, and was invalid." 

This is the clearest intimation that we have had that the Dagenhart case 
stands for the idea that Congress may regulate commerce only from the point 
of view of benefiting the commerce. See next note. 

8 Hoke v. U. S., 227 U. S. 308, where it is said: "Our dual form of government 
has its perplexities, state and nation having different spheres of jurisdiction, as 
we have said; but it must be kept in mind that we are one people; and the powers 
reserved to the states and those conferred on the nation are adapted to be exer- 
cised, whether independently or concurrently, to promote the general welfare, 
material and moral." See further note 85. 

10 Annals of Congress, II, col. 1891. See the discussion of the railway rate 
cases, infra. 

11 See, e.g., J. Harlan's statement in his dissenting opinion in the Alabama 
Midland Ky. case, 168 U. S. 176, that the court had rendered the interstate com- 
merce commission "a useless body for all practical purposes." This was in 1898. 



CONSTITUTIONAL LAW IN 1921-1922 617 

2, The Future Trading Act; Tax Penalties 

At the same sitting the court also pronounced void, in Wallace v. 
Hill, 12 certain sections of the Future Trading Act of August 24, 1921, 
whereby Congress attempted a wholesale regulation of boards of trade 
through subjecting them to the supervision of the secretary of agricul- 
ture and an administrative tribunal consisting of that secretary, the 
secretary of commerce, and the attorney general, and imposed upon 
boards not coming under the control thus set up a special tax of twenty 
cents a bushel on all contracts for the sale of grain for future delivery. 
Inasmuch as the court found the act to transcend the powers of 
Congress under the commerce clause — a point about which, however, 
there is considerable room for debate — it properly concluded that the 
system of regulation created by the act was void and that the alternative 
tax fell with it. The Drexel case is cited as authority for the decision, 
but it is clear that the two cases hardly occupy a common footing. 
In the one the only regulation involved was such as would result from 
the tax imposed; in the other detailed regulations were directly enacted 
or authorized which were to be alternative to the tax; in the one, an 
act of Congress, otherwise valid, was banned for a supposed purpose, in 
the other for its actual content. 13 

A third case, Lipke v. Lederer, 14 involved section 35 of the Volstead 
Act, which provided that where there was "evidence" of illegal manu- 
facture or sale of liquor, against "the person responsible" should be 
assessed "a tax" double the amount provided by law previous to the 
passage of the act, together "with an additional penalty of five hundred 
dollars on retail dealers," etc. This section was held to impose a 
penalty in the guise of a tax, without trial by jury or due process of law 
and so to be void. While there is probably no rule of constitutional 
law which requires that taxes must proceed from a benevolent or ap- 
proving frame of mind toward businesses taxed, for the government to 

» Decided May 15. 

13 It may be argued perhaps that by the scheme of the Future Trading Act 
immunity from regulation was exchanged for immunity from taxation. 
Undoubtedly, certain constitutional rights and immunities may be waived by 
the individual, but not those, it is submitted, which are incidental to the main- 
tenance of the structure of the government and the distribution of powers effected 
by the Constitution, for in such cases the individual right is only a resultant of 
something more fundamental. In this connection compare two cases decided 
this term of court: Terral v. Burke Construction Co., discussed infra, under B., 
Ill, and Pierce Oil Corp. v. Phoenix Refining Co. (May 15). 

14 Decided June 5. 
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derive revenue from a business which is outlawed would be a strange 
proceeding, to be sure — about as strange as for it to engage in the same 
business on the high seas. The decision seems well grounded. 

3. Income and Estate Taxes 

Two cases arose under the Sixteenth Amendment. In one the court 
extended the benefits of the decision in Eisner v. Macomber 16 to the 
proceeds of a sale by a stockholder of his preferential right to participa- 
tion in a stock-dividend; 16 in the other it refused to do so, in the case of 
stock which was issued in a new corporation against the accumulated 
surplus of a pre-existing one, and was distributed in pursuance of a plan 
of reorganization pro rata among the stockholders of the latter. 17 The 
distinction between the two cases is somewhat difficult to grasp. 

Another case informs us that the Estate Tax of September 8, 1916, 
may reach, as part of the net value of an estate, state and municipal 
bonds; 18 while a third vindicates the right of Congress to tax persons and 
property within the District of Columbia in defiance of the maxim 
that "taxation without representation is tyranny." 19 

II. REGULATION OF COMMERCE 

1. The Railway Rate Cases 

Several years ago, in the Shreveport case, 20 the Supreme Court 
sustained the right of the interstate commerce commission to order an 
increase of certain intrastate rates in Texas which, though they had 
been authorized by the state railway commission, were found to dis- 
criminate against persons and localities engaged in interstate commerce; 

» 252 TJ. S. 189; discussed in this Review, XVI, p. 635 ff. 

16 Miles v. Safe Deposit and T. Co. (May 29). 

17 U. S. v. Phellis (Nov. 21) ; also, Rockefeller v. U. S., which was decided the 
same day, and in which the facts were substantially the same. J. J. McReynolds 
and Van Devanter dissented, on the basis of Eisner v. Macomber. 

18 Greiner v. Lewellyn (Apr. 10). In differentiating the case from a tax on 
income derived from state and municipal bonds, J. Brandeis speaks of the latter 
as "a direct tax," which flies directly in the face of what was said in the Brushaber 
case, 240 U. S. 1. 

,9 Heald v. D. C. (May 15): "There is no constitutional provision which so 
limits the power of Congress that taxes can be imposed only on those who have 
political representatives." A series of cases, decided May 1st, rule that the 
Estate Tax of 1916 does not extend to trusts created before its passage. 

s ° 234 TJ. S. 342. 
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and in doing so the court laid down the following principle: "Wherever 
the interstate and intrastate transactions of carriers are so related that 
the government of the one involves the control of the other, it is Congress 
and not the state that is entitled to prescribe the final and dominant 
rule." Relying on this rule, which is an obvious deduction from the 
"commerce" clause read in connection with the "necessary and proper" 
clause, Congress, by section 416 of the Transportation Act of 1920, 
authorized the commission generally to remove "any undue, unreason- 
able, or unjust discrimination against interstate or foreign commerce, " 
in pursuance whereof the commission presently followed an order 
increasing interstate passenger and freight rates with one — among 
others — fixing the minimum passenger rate in Wisconsin at 3.6 cents 
per mile; and this notwithstanding that a state statute set the maximum 
fare for passengers in that state at two cents per mile. 

In the case of the Railroad Commission of Wisconsin v. C. B. & Q. 
R. It. Co. 21 the validity of this order was assailed, not only by Wisconsin 
but also twenty other states, whose attorneys general filed briefs as 
am id curia, but all to no avail. In New York v. United States 22 the 
same result was reached with regard to similar orders affecting rates of 
transportation within that state, and the further point was established, 
again upon ample authority ,that the power of the interstate commerce 
commission is in no wise limited by the existing charter obligations of 
carriers subject to its jurisdiction. On the other hand, in Texas v. 
Eastern Texas Ry. Co., 23 an order of the commission authorizing the 
company to discontinue its purely intrastate business was overruled 
on the ground that, since the road lay wholly within the state and was 
not part of another line, its continued operation could not be of more 
than local concern. Whether, apart from the commission's order, the 
company was entitled to abandon as unprofitable a service which it had 
undertaken in its charter to perform, was not decided. 24 

2. National Regulation of Stockyards 

Stafford v. Wallace 25 sustains the Packers and Stockyards Act of 
August 15, 1921, by which Congress authorized the secretary of 

21 Decided Feb. 27. 

22 Same date. 

23 Decided Mar. 13. 

24 Cf. Brooks-Scanlon Co. v. R.R. Comm, 251 U. S. 396, and Bullock v. R.R. 
Comm., 254 TJ. S. 513. 

25 Decided May 1. 
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agriculture to regulate rates and charges of the Chicago packers with 
a view to preventing unfair practices, monopoly, control of prices, etc. 
Reciting the conceded fact that "of all the live stock coming into the 
Chicago stockyards and going out, only a small percentage, less than 
10 per cent, is shipped from or into Illinois," the Chief Justice said: 
"Stockyards are not a place of rest or final destination;" they "are 
but a throat through which the current flows, and the transactions 
which occur therein are only incidental to this current from the West 
to the East and from one state to another. " The act thus falls well 
within accepted principles 26 — notwithstanding which Justice Mc- 
Reynolds dissented. 

in. GOVERNMENT OF TERRITORIES 

Two cases arose under this heading. One informs us that the word 
"state" as used in the "no preference" clause of Article I, section 9 
of the Constitution does not include "incorporated" and "organized" 
territories such as Alaska; 27 the other, that the act of Congress extending 
citizenship to the inhabitants of Porto Rico did not make that island an 
"incorporated" territory to which, by previous decisions of the court, 
the provisions of the Sixth Amendment with reference to trial by jury 
are applicable. 28 In short, just how a territory becomes "incorporated" 
and what results from the metamorphosis in the way of constitutional 
guaranties are still unanswered questions. 

TV. THE CONSTITUTION-AMENDING POWER 

In Leser v. Garnett, 29 a case coming up from Maryland, the recently 
adopted Nineteenth Amendment was assailed as destroying that state's 
autonomy by effecting a great addition to its electorate without its 
consent. A unanimous court answered through Justice Brandeis that 
the Amendment "is in character and phraseology precisely similar to 

26 The decision does not, in fact, go beyond Swift & Co. v. U. S., 196 tT. S. 
375, where certain practices of the great packers were condemned under the 
Sherman Act. The principle involved is indicated by the caveat quoted from the 
opinion in U. S. v. Ferger, 250 U. S. 199, that it is a mistake to assume "that the 
power of Congress is to be necessarily tested by the intrinsic fi^istence of com- 
merce in the particular subject dealt with, instead of by relation of that subject 
to commerce and its effect upon it." 

" Alaska v. Troy (Feb. 27). 

28 Balzac v. P. R. (Apr. 10). 

" Decided Feb. 27. 
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the Fifteenth Amendment, " that the same method of adoption was pur- 
sued for each, and that the validity of the Fifteenth Amendment had been 
"recognized and acted on for half a century" and was no longer open 
to question. A second contention that certain provisions in the con- 
stitutions of some of the states listed by the secretary of state as having 
ratified the Nineteenth Amendment rendered the alleged ratifications 
inoperative was answered by reference to Hawke v. Smith 30 and the 
proposition there established that the function of a state legislature in 
ratifying a proposed amendment to the national Constitution, being 
derived from the Constitution itself, "transcends any limitations sought 
to be imposed by the people of a state." However, it was further 
argued that, at any rate, the legislatures must act as legislatures, and 
so in accordance with their rules of procedure and that this had not been 
done in all of the states. The court, following a familiar rule, 31 refused 
to go into the question. Inasmuch, it said, "as the legislatures of 
Tennessee and West Virginia" — the two states concerned — "had power 
to adopt resolutions of ratification, official notice to the secretary, duly 
authenticated, that they had done so, was conclusive upon him, and 
being certified to by his proclamation, is conclusive on the courts."— 
In view of all which, future assaults on regularly adopted constitutional 
amendments seem unlikely. 

V. EXECUTIVE POWER 

1. The Power of Removal 

Light — some of it familiar — was shed on the power of removal by a 
number of cases. An order of the President cannot reinstate a person in 
office where the power of appointment and removal is vested by statute 
in the secretary of the treasury, but can only restore him to eligibility 
for reappointment. 32 The power to remove is included in the power to 
appoint where the latter is conferred by statute and the statute does 
not otherwise provide. 33 Statutes, however, which limit the President's 
power to dismiss officers from the army and navy do not affect his 
power to remove such officers when it is exercised by and with the 
advice and consent of the Senate, and such advice and consent is given 

30 253 U. S. 221 and 231. 

31 See in this connection Haire v. Rice, 204 U. S. 291; also Marshall Field & Co. 
v. Clark, 143 U. S., 649, and cases there cited. 

32 Eberlein v. U. S. (Nov. 7). 
33 Norris v. U. S. (Nov. 7). 
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when the Senate ratifies a nomination to the vacated post. 34 Further- 
more, the Senate, in confirming an appointment, is exercising not a 
judicial but an executive function, wherefore it is free to accept a nomina- 
tion by the President as assurance that a vacancy existed to which an 
appointment could be validly made. 35 

2. Miscellaneous 

Various other phases of "executive power" also received illustration. 
In Ponzi v. Fessenden 36 it was held that the attorney general had the 
right, even though without express statutory authorization, to consent 
to the temporary transfer of a federal prisoner from his place of confine- 
ment to a state court, there to give testimony. "In such matters," 
said the court, "he represents the United States and may, on its part, 
practice the comity which the harmonious and effective operation of 
both systems of courts requires." The decision is based on in re 
Neagle. 37 Another case invokes the principle that authority vested in 
the President by Congress may be delegated by him to the head of the 
proper executive department, and when exercised by latter is in con- 
templation of the law exercised by the President. 38 In a third case 
certain regulations by the secretary of the treasury were set aside as not 
in accordance with law. 39 

VI. JUDICIAL POWER 

1. General Attributes 

In Howat v. Kansas, 40 a recalcitrant labor chief who had been pro- 
ceeding on the assumption that every man is his own supreme court, 
was informed that a decision of a state court which sustained contempt 
proceedings for the violation of an injunction was not reviewable by 
the United States Supreme Court, on the ground that the statute under 

"Wallace v. U.S. (Feb. 27). 
36 Same parties (Apr. 10) . 
39 Decided Mar. 27. 
37 135 U.S.I. 

38 U. S. v. Weeks (May 29). The leading cases are Wilcox v. Jackson, 13 Pet. 
498, and Williams v. U. S., 1 How. 290. 

39 International R'y. Co. v. Davidson (Jan. 30). A leading case in this con- 
nection is Morrill v. Jones, 106 U. S. 466. Kern River Co. v. U. S. (Nov. 21), 
emphasizes the respect to be paid a construction put upon a statute "by the 
head of the Department charged with administering it." 

40 Two cases, decided Mar. 13. Compare Union Tool Co. v. Wilson (May 15). 
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which the injunction had issued violated the Constitution; if an in- 
junction is erroneous, the error can be tested only by appeal from it, 
not by violation of it. Thus the court lost the opportunity for the time 
being of passing upon the Kansas Industrial Relations Court Act. 
Although the decision was ostensibly in interpretation of section 237 
of the Judicial Code, its real basis seems rather to be the idea that judi- 
cial power carries with it power on the part of courts to punish contempt 
of their processes. 

Conversely, Fairchild v. Hughes 41 is instructive of certain intrinsic 
limitations to judicial power. It tells us that the right which we enjoy 
as good citizens to require that the government be administered according 
to the law does not of itself entitle us to start proceedings in the federal 
courts for the purpose of obtaining a judicial decision as to the constitu- 
tionality of a pending statute or constitutional amendment. Or, as 
it was phrased in another case, "It is only when rights, in themselves 
appropriate subjects of judicial cognizance, are being, or about to be, 
affected prejudicially by the application or enforcement of a statute, 
that its validity may be called in question by a suitor and determined by 
an exertion of the judicial power." 42 

2. Immunity; Maritime Jurisdiction 

Three cases illustrated the original jurisdiction of the Supreme Court 
in controversies between states — two of them boundary disputes 43 and 
the other a dispute over water rights. 44 In two cases, however, states 
which sought the intervention of the court against orders of the inter- 
state commerce commission were informed that they must resort to the 
proper United States district court, since the national government, 
which is by statute made a necessary party to such suits, had consented 
to be sued only in such court. 45 

But if the government itself is immune from suit except when it 
consents thereto, how about its corporate agents? As the United 
States Shipping Board Emergency Fleet Corporation learned to its 
cost, they occupy precisely the same footing as personal agents in this 
regard. 46 The contrary notion, said Justice Holmes, speaking for the 

41 Decided Feb. 27. 

" Texas v. I. C. C. (Mar. 6). See also Muskrat v. U. S. 219 U. S. 346. 
" Georgia v. S. C. (Jan. 30), and Oklahoma v. Tex. (May 1). 
"Wyoming v. Colo. (June 5). 

45 North Dakota v. Chic. & N. W. R'y Co. (Jan. 23) and Texas v. I. C. C. 
(Mar. 6). 

« Sloan Shipyards Corp. v. U. S. S., Bd. E. F. Corp. (May 1) . 
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court, would be "a very dangerous departure from one of the first 
principles of our system of law." The sovereign is superior to suit, 
"but the agent because he is agent does not cease to be answerable 
for his acts. "* 7 To property used by it, on the other hand, the govern- 
ment can impart its immunity; wherefore, no action in rem lies against 
a vessel after release by the United States for a tort committed while in 
its service. 48 

Several cases prove that the rule laid down in Knickerbocker Ice Co. 
v. Stewart 49 is not to be enforced literally, but is to be mitigated by the 
inquiry in each instance whether the operation of a state law within the 
field of the admiralty jurisdiction would "work material prejudice to 
the characteristic features of the general maritime law." 60 

Vn. FREEDOM OP PRESS; FRAUD ORDERS 

In Leach v. Carlile 61 the court sustained a "fraud order" of the post- 
master general against the vendor of a panacea called "Organo Tablets," 
which were advertised as "recommended and prescribed by leading 
physicians throughout the civilized world for nervous weakness, general 
debility .... sleeplessness, run-down system," and all the rest of 
it. Justice Holmes, in a dissenting opinion, concurred in by Justice 
Brandeis, gallantly shivered another lance for his beloved freedom of 
speech and press, admitting inferentially, however, that he had been 
somewhat remiss in the past where cases like the one at bar had been 
concerned. "I do not suppose," said he, "that anyone would say that 
freedom of written speech is less protected by the First Amendment 
than the freedom of spoken words. Therefore I cannot understand by 
what authority Congress undertakes to authorize anyone to determine 
in advance .... that certain words shall not be uttered." But 
the words involved in this case were uttered in advance of any official 
action and many times, nor was the utterer penalized merely for that; 
and that there is a difference between spoken and written words some- 
times is shown by the law of libel. Also, it may be suggested, that when 

47 Citing Osborn v. Bank of U. S., 9 Wheat 738, and United States v. Lee, 106 
U. S. 196. 

48 United States v. Thompson (Jan. 3). J. McKenna, speaking for himself 
and J. J. Day and Clarke in dissent, has much the better argument from authority. 
See The Siren, 7 Wall. 152. 

48 253 U. S. 149; see also Southern Pacific R'y Co. v. Jensen, 244 U. S. 205. 
l " Western Fuel Co. v. Garcia (Dec. 5), followed by Grant Smith-Porter Ship 
Co. v. Rhode (Jan. 3), and State Industrial Comm. v. Nordenholt Corp. (May 29) . 
•» Decided Feb. 27. 
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one tries to coin his freedom of utterance into dollars and cents by 
addressing himself directly to the credulity of his fellows, he may rightly 
be subjected to a special scrutiny, freedom of utterance being designed 
primarily for the public benefit and as an aid in the processes of popular 
government. 

VIII. THE FIFTH AMENDMENT; CHINESE 

Much the most important case in this connection was that of Ng. 
Fung Ho v. White, 62 where the rule is laid down that Chinese residents 
within the United States who assert a claim of citizenship supported 
by evidence sufficient, if believed, to sustain it, may not be deported by 
executive order, but are entitled by due process of law to a judicial trial 
of this claim. The doctrine of the Ju Toy case 63 is thus confined to 
Chinese who are in legal contemplation without the borders of the 
United States and are seeking entry therein on the ground of citizen- 
ship. 64 

The punishment of a person for an act done in violation of the law 
when ignorant of the facts making it so is not necessarily a denial of 
"due process of law. " 5S A crime punishable by hard labor is necessarily 
curious to relate, "an infamous crime," and one, therefore, which 
must be charged by indictment. 66 Property, the value of which has been 
substantially destroyed in consequence of the erection of public works, 
is ordinarily "taken," but where no human knowledge could have fore- 
seen the destruction this rule does not apply. 67 When the government 
uses a patented article with the owner's consent, it is obliged to pay him 
"just compensation." 68 

12 Decided May 29. 

" United States v. Ju Toy, 198 U. S. 253. 

* 4 The position of such Chinese is akin to that of people of color who were 
arrested as fugitive slaves, before the Civil War. See Prigg v. Pa., 16 Pet. 539. 

" United States v. Balint (Mar. 27). 

*' United States v. Moreland, decided Apr. 17. Moreland had been sentenced 
to the District of Columbia workhouse for six months at hard labor, his offence 
being failure to support his children. The statute under which he was convicted 
designated this offence a "misdemeanor." The decision seems to be based on 
a strained interpretation of Wong Wing v. U. S., 163 U. S. 228. J. Brandeis filed 
a dissenting opinion for himself, the Chief Justice, and J. Holmes. 

« 7 John Horstmann Co. v. U. S. (Nov. 21). 

M United States v. Bethlehem Steel Co. (Apr. 10). The right of Congress to 
ratify an unauthorized collection of duties in certain circumstances was sustained 
in Rafferty v. Smith, Bell & Co . (Dec. 5) . For a different result in closely parallel 
facts, see Forbes Pioneer Boat Line v. Bd. of Commrs. (Apr. 10) . 
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IX. STATUTORY CONSTRUCTION 

1. The Sherman and Clayton Acts and Labor 

A decision of interest not only to students of the labor problem but 
also to those who have pondered the question of the nature of corpora- 
tions, whether they are "real" or only fictions of the law, is that in 
United Mine Workers of America v. Coronado Coal Co., 69 which yields 
the novel, not to say, revolutionary doctrine — so far as American law is 
concerned — that unincorporated labor unions are suable in their own 
names in the federal courts for their acts, and that their funds are subject 
to execution in actions for torts committed by their authorization during 
strikes. The decision is based both on the language of section 7 of the 
Sherman Act and on general grounds. 60 On this particular occasion the 

69 Decided June 5. 

60 "At common law," the opinion reads, "an unincorporated association of 
persons was not recognized as having any other character than a partnership in 
whatever was done, and it could only sue or be sued in the name of its members, 

and their liability had to be enforced against each member But the 

growth and necessities of these great labor organizations have brought affirmative 
legal recognition of their existence and usefulness and provisions for their pro- 
tection, which their members have found necessary. Their right to maintain 
strikes, when they do not violate law or the rights of others, has been declared. 
The embezzlement of funds by their officers has been especially denounced as 
a crime. The so-called union label, which is a quasi trademark to indicate 
the origin of manufactured product in union labor, has been protected against 
pirating and deceptive use by the statutes of many states, and in many states 
authority to sue to enjoin its use has been conferred on unions. They have been 
given distinct and separate representation and the right to appear to represent 

union interests in statutory arbitrations, and before official labor boards 

More than this, equitable procedure adapting itself to modern needs has grown 
to recognize the need of representation by one person of many, too numerous to 
sue or be sued . . . . ; and this has had its influence upon the law side of litiga- 
tion, so that, out of the very necessities of existing conditions and the utter 
impossibility of doing justice otherwise, the Suable character of such an organiza- 
tion as this has come to be recognized in some jurisdictions, and many suits for 
and against labor unions are reported in which no question has been raised as to 
the right to treat them in their closely united action and functions as artificial 
persons, capable of suing and being sued . It would be unfortunate if an organiza- 
tion with as great power as this international union has in the raising of large 
funds and in directing the conduct of 400,000 members in carrying on, in a wide 
territory, industrial controversies and strikes, out of which so much unlawful 
injury to private rights is possible, could assemble its assets to be used therein 
free from liability for injuries by torts committed in the course of such strikes. 
To remand persons injured to a suit against each of the 400,000 members to recover 
damages and to levy on his share of the strike fund would be to leave them remedi- 
less." The Taff Vale decision is invoked; and a marginal note furnishes an 
extended reference to legislation by the states protective of labor unions. 
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national organization of miners was held not liable because it was not 
shown to have authorized the acts complained of by the coal company; 
and the local union was held to be exempt from suit in the federal courts 
because, on account of their local effect, the acts complained of did not 
interfere with interstate commerce; but it is inferred that if the strike 
had been called by the national organization its scope would have 
made any illegal acts connected with it violative of the Sherman Act, 
and further, that if the coal involved had been considerable enough in 
quantity to affect interstate prices, the local union could have 
been held under the act for any wrongful deeds. The case has great 
importance both as an interpretation of the national Anti-Trust Acts 
and as a hint to the state courts, when handling cases in which claims 
against labor organizations may be based on common law principles. If 
the suggestion is adopted, we shall soon hear, for example, of labor 
organizations being sued for procuring breaches of contract. It should 
be added that the decision, though a striking instance of judicial 
legislation, was rendered by a unanimous court. 

Already, earlier in the term, the court had laid down, in American 
Steel Foundries v. Tri-City Central Trades Union Council, 81 certain 
important propositions supplementary to the decision last term in the 
Duplex case,** in interpretation of section 20 of the Clayton Act: (1) 
the "irreparable injury" for which injunctive relief is permitted by this 
section, even in cases of disputes between employers and employees, 
includes injuries to the business of an employer; (2) "the peaceful" 
means of persuasion permitted by the section do not include means 
leading inevitably to intimidation or obstruction, and whether the means 
adopted in any particular instance are attended by such danger is a 
question for the judge, who has heard witnesses and familiarized himself 
with the circumstances of the case; (3) the members of a local union and 
the union itself, though not directly involved in a dispute between an 
employer and employees, have a sufficient interest in the wages paid the 
latter to entitle them to use lawful and peaceful persuasion in behalf of 
striking employees. Furthermore, we are informed generally, that 
section 20 introduced no new principle "into the equity jurisprudence 
of the federal courts," but is "merely declaratory of what was the best 
practice always." 63 

61 Decided Dec. 5. 

62 Duplex Printing Co. v. Deering, 254 U. S. 443. 

63 This is in flat conflict with J. Pitney's statement in the Duplex case that 
§ 20 "imposes an exceptional and extraordinary restriction upon the equity 
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Unquestionably these two decisions signalize a new era in the effort 
to extend the rule of law into the field of industrial controversy. "Gov- 
ernment by. injunction," which sprang full-panoplied from the judicial 
bosom in the decision in the Debs case, 64 has not proved a success in all 
respects; yet the only tolerable escape from it was the one which the 
Coronada decision opens up, to wit, legal responsibility on the part of 
organized labor. And both cases previse a long line of decisions in which 
the right of labor, the rights of employers, and the rights of the public 
will undergo definition in relation to each other by the characteristic 
judicial process of exclusion and inclusion. 

2. Anti-Trust Decisions 

Of "anti-trust" decisions under the Sherman Act or the Clayton Act, 
or both together, one condemned the so-called "open competition" 
plan of the American Hardware Association, 65 another pronounced 
unlawful the endeavors of the Beech-Nut Packing Company to thrust a 
schedule of resale prices upon dealers in its product, 66 a third held void 
a contract whereby certain vendors of patterns agreed with the manu- 
factures not to sell other makes, 67 a fourth set aside the famous "tying 
leases" of the Shoe Machinery Trust, whereby the trust utilized its 
control through patents of certain kinds of machinery to compel lessees 
thereof to hire other needed machinery from it, 68 and a fifth decreed 
that the Southern Pacific Company must surrender control of the 
Central Pacific Company's lines. 69 Lastly it was determined that 
organized baseball, though involving considerable interstate travelling, 
is not "interstate commerce" within the meaning of either of the 
Anti-trust Acts. 70 

powers of the courts of the United States and upon the general operation of the 
Anti-Trust Laws." The practical effect of this difference of point of view may 
appear in future cases. 

94 158 U. S. 564. 

66 American Column & Lumber Co. v. U. S. (Dec. 19). 

66 Federal Trade Commission v. Beech-Nut Packing Co. (Jan. 3). 

67 Standard Fashion Co. v. Magrane-Houston Co. (Apr. 10). 
« 8 United Shoe Machinery Corp. v. U. S. (Apr. 17). 

•» United States v. So. Pac. Co. (May 29). 

70 Federal Baseball Club v. National League etc. (May 29). Compare Pigg v. 
International Text B'k Co., 217 U. S. 91. 
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8. The Volstead Act; Miscellaneous 

Of two cases interpretative of section 3 of the Volstead Act, one 
held that it forbade the removal of distilled liquors acquired before the 
act went into effect from government warehouses to the dwellings of the 
owners of the liquors, 71 and the other that it inhibited the transportation 
through the United States of intoxicants proceeding from a Canadian 
port to a foreign port or even their transference from one British ship 
to another in New York harbor. 72 The Street case, 73 decided last term, 
was distinguished on the ground that the Safety Deposit Company did 
not "possess" the liquors involved in that case since Street had access 
to them at all times, thus making the storage "an adjunct to his dwelling." 
In the second case Justice McKenna, dissenting, made the good point 
that neither the Volstead Act nor the Eighteenth Amendment were in- 
tended to prevent the use of intoxicants as beverages throughout the 
world but only in the United States, and that, therefore, transportation 
through the United States did not fall within their terms; but all to no 
avail. A third decision manifests like zeal in sustaining the "concurrent 
power" of the states in enforcing prohibition. 74 

A dope fiend is not a "patient" within the meaning of the Harrison 
Anti-Narcotic Act. 75 The labelling of shoddy as "natural wool," and 
the like, may be forbidden under the Trade Commission Act. 78 Section 
3 of the Interstate Commerce Act does not forbid different rates by differ- 
ent carriers between localities but unjust and discriminatory rates by the 
same carrier. 77 The Federal Employers' Liability Act does not extend 
to a railway employee who was injured while working in the company's 
repair shops on a dismantled engine which had been in the shops more 
than a month and was not returned to service for another month. 78 

4. The Judicial Code 

Section 237 of the Judicial Code, as amended in 1916, distinguishes in 
the case of appeals from state courts, between suits "where is drawn in 
question the validity of" a state statute and suits where, more broadly, 

71 Oorneli v. Moore (Jan. 30). 

72 Anchor Line v. Aldridge (May 15). 

73 Street v. Lincoln Safety Deposit Co. 254 U. S. 88. 

74 Vigliotti v. Pa. (Apr. 10). 

76 United States v. Behrman (Mar. 27). 

76 Federal Trade Commission v. Winsted Hosiery Co. (Apr. 24) . 

77 Central Railroad Co. of N. J. v. U. S. (Dec. 5). 

78 Industrial Accident Commission v. Payne (May 29). 
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"any title, right, privilege, or immunity is claimed under the Con- 
stitution." The former may be appealed to the Supreme Court on 
writ of error, and when they are so appealed the court must pass upon 
the constitutional question raised; but for the latter only the writ of 
certiorari is available; which leaves it with the court to say whether or not 
it will exercise its reviewing function. In two or three cases the ques- 
tion was raised whether a suit involving a state statute which was 
constitutional in form but had been unconstitutionally applied was 
appealable by writ of error; a question which the court, following the 
principle that it must read state enactments through the eyes of the 
state court of final authority, answered affirmatively. 79 Subsequently, 
Chief Justice Taft has urged that all appeals should be by writ of 
certiorari, thus leaving the court free to reject those which are without 
merit. The reform is one greatly needed to prevent the court's time 
from being wasted by the misguided vanity of attorneys. 

Another case decided that a collector of internal revenue is not 
suable for duties mistakenly collected by his predecessor; that the 
latter's liability is purely personal. 80 

B. QUESTIONS OF STATE POWER 



"Where goods are purchased in one state for transportation to 
another, the purchase is interstate commerce quite as much as the 
transportation. " This doctrine, announced in Dahnke-Walker Milling 
Co. v. Bondurant, 81 gives a new extension to the "commerce" clause as a 
restriction on state power quite parallel to that which was effected years 
ago in the famous case of Bobbins v. Shelby Taxing District. 82 Like 
that decision, the recent one proceeds from the definition of commerce 

" See especially Dahnke-Walker Milling Co. v. Bondurant (Dec. 12). The 
case is discussed under B., I. infra, in another connection. Commissioners of 
Road Improvement Dist. No. 2 v. St. Louis, S. W. R. Co. determined that pro- 
ceedings in an Arkansas county court to assess damages and benefits growing 
out of a road improvement constituted "a suit at common law" within the mean- 
ing of § 28 of the Judicial Code, which provides for removals of such suits by 
a non-resident party to the proper federal district court, notwithstanding that 
they involved a mixture of legislative, administrative, and judicial elements. 

80 Smietanka v. Indiana Steel Co. (Oct. 24). 

81 Decided Dec. 12. 

82 120 U. S. 489. The case lays down the doctrine that the negotiation of 
sales in a state of goods to be introduced into it from another state is interstate 
commerce. 
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as "traffic," which is indeed its primary signification, and the way had 
been paved for it by the precedents. 83 Nevertheless, it is an important 
development of the law, as the later application of it, in Lemke v. 
Farmers' Grain Co., 84 to set aside a vital part of North Dakota's plan 
for controlling the marketing of grain in the interest of the growers, 
strikingly demonstrates. Reciting the argument that this legislation 
was needed to protect growers "from fraudulent purchases and to secure 
to them fair prices, " the Chief Justice replied that "Congress is amply 
authorized to pass measures to protect interstate commerce if legislation 
of that character is needed." 85 

And hardly less noteworthy is the holding in two other cases that, in 
view of the final destination of the vast proportion of the product, 
the preliminary steps in the assembling of oil or gas through a com- 
pany's intrastate branch lines into its main pipe lines for shipment out 
of the state must be regarded as interstate commerce. 86 "The typical 
and actual course of events," said Justice Holmes, speaking for the 
court, "marks the carriage of the greater part as commerce among the 
states, and theoretical possibilities may be left out of account. " This 
signalizes a wide, but not altogether unheralded, departure from the 
doctrine of Coe v. Errol, 87 that the mere fact of an article's being in- 
tended for exportation to another state does not render it an article of 
interstate commerce — a principle, however, which still holds, another 
decision warns us, in the case of articles in process of manufacture. 88 

But while in these cases the court made new law, in one or two others 
it seems to have beaten a retreat from positions recently taken up. 

83 Brown v. Md., 12 Wheat. 419, is the leading case. 

84 Decided Feb. 27. 

86 This language, while far from unambiguous, is evidently intended to convey 
that such power as is withdrawn by this decision from the state may in case of 
necessity — a legislative question — be exercised by Congress; a deduction which 
is confirmed by the grounds of the decision itself, unless a new "twilight zone" 
has been created. And whatever the decision signifies, the doctrine illustrated 
by it is obviously applicable to traffic in any of the principal commodities. — It is 
worth noting, in passing, that this new extension of the "commerce" clause 
probably takes away from the states much more valuable "sovereignty" than 
the Child Labor decision saves to them; and this is done by judicial interpretation 
alone. 

86 Eureka Pipe Line Co. v. Hallanan, and United Fuel Gas Co. v. Same 
(Dec. 12). 

87 116 U. S. 517. Cf . So. Pacific Terminal Co. v. I. C. C, 219 U. S. 498. 

88 Crescent Cotton Oil Co. v. Miss. (Nov. 14). 
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Thus in Texas Co. v. Brown 89 the question of state taxation of oil 
products brought into it from other states was again before the court, and 
the doctrine arrived at that, "although the state may tax the first 
domestic sale" of such products "or tax them upon their storage in 
stationary tanks awaiting sale, it may not, without consent of the owner, 
impose its power [either for the exaction of inspection fees or taxes] 
upon the product while yet in the tank car, but must resort to other 
means of collection, if need be;" this, because ordinarily the oil has not 
"come to rest" in the state until transferred from tank car to storage 
tank. So far as sales within the state of oil in the original package are 
concerned this seems to be a direct repudiation of Bowman v. Continental 
Oil Co., 90 decided last term, and a return in principle to Brown v« 
Houston. 91 Also, the court refused to extend the benefits of Inter- 
national Paper Co. v. Massachusetts 92 to a foreign corporation all of 
whose property lay within the taxing state; 98 but in view of all the facts, 
the case is perhaps illustrative only of the maxim de minimis lex non 
curat. 

II. THE FOURTEENTH AMENDMENT 

1. The Arizona Restaurant Case 

No decision of the term has attracted more animadversion than that 
in Truax v. Corrigan, 94 the facts in which were as follows: Plaintiffs 
in error, restaurant keepers in Bisbee, Arizona, becoming involved in a 
dispute over wages with defendants in error, their employees, the latter 
went on strike, while in order to assist them, the local union to which 
they belonged pronounced a boycott on plaintiffs' place of business, 
before which agents of the union patrolled continuously during business 
hours with banners denouncing plaintiffs, "made insistent and loud 
appeals all day long" to would-be patrons, and circulated libels, 
epithets, and threats against plaintiffs, their patrons and employees — 
all with the final result of a serious falling-off in plaintiffs' business. 
By section 1464 of the Arizona Civil Code, which is couched in almost the 
phraseology of section 20 of the Clayton Act, the state courts were 

85 Decided Apr. 17. 

»° 256 U. S. 642; commented on in this Review, XVI, p. 239. See also Askren 
v. Continental Oil Co., 252 U. S. 444, to the same effect. 
»' 114 U. S. 622. 
» 2 246 U. S. 135. 

53 Hump Hairpin M'f t'g. Co. v. Emerson (Mar. 27). 
94 Decided Dec. 19. 
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forbidden to issue injunctions in labor disputes except to "prevent 
irreparable injury to property," or to enjoin any person "from ter- 
minating any relation of employment .... or persuading 
others by peaceful means so to do .... or from ceasing to 
patronize .... any party to such dispute, or persuading 
others by peaceful means so to do." An Arizona court, having been 
applied to by plaintiffs in error for an injunction, held that it was in- 
hibited by the provisions just quoted from granting such relief and the 
state supreme court sustained this ruling. In the case before the 
Supreme Court plaintiffs in error contended that thus interpreted, section 
1464 deprived them of property without due process of law and denied 
them the equal protection of the laws contrary to the Fourteenth 
Amendment — a view which was sustained by the court, though by the 
narrow margin of five judges against four. 

The opening section of Chief Justice Taft's opinion for the majority is 
grounded on the proposition that due process of law implies "a required 
minimum of protection for everyone's right of life, liberty and property" 
which neither Congress nor a state legislature may withhold — a propo- 
sition, by the way, which has an obvious bearing on the question of 
the validity of the projected Anti-Lynching law. He then points to 
the characterization by the Arizona supreme court of defendants' 
conduct as "lawful," and concludes thus: "To give operation to a 
statute whereby serious losses inflicted by such unlawful means are in 
effect made remediless is, we think, to disregard fundamental rights of 
liberty and property, and to deprive the person suffering the loss of due 
process of law." The conclusion seems incontrovertible. Nor does 
Justice Holmes's caveat against "delusive exactness" as "a source of 
fallacy throughout the law, " which is accompanied by the statement 
that business is not property in the same sense as real estate, but 
rather "a course of conduct," seem particularly pauseworthy in this 
connection, the more especially since the same view of property was 
involved in the American Steel Foundries case, 95 to the decision in 
which Justice Holmes concurred. Likewise, Justice Brandeis's sugges- 
tion that the value of a business is always open to inroads by competi- 
tors seems not exactly relevant, since even competitors — whose rights 
are much more venerable than those of labor unions — are held today to 
increasingly strict requirements in the matter of fair dealing. 

In short, up to this point the advantage of position is decidedly with 
the majority. But now suppose that the Arizona supreme court did 

95 See supra, under A, rx, 1 . 
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not really intend to leave plaintiffs in error entirely remediless but only 
to withhold from them the equitable relief of injunction — which seems, 
in fact, the more probable assumption. Yet even when given this 
mitigated construction, section 1464 still offends, the Chief Justice 
argues, against the "equal protection" clause, which he contends, 
prohibits unjustifiable privileges and exemptions no less than unjusti- 
fiable disabilities and burdens. Thus, he says, if competitors of 
plaintiffs in error had done the things which its striking employees did, 
there is no doubt that they could have been enjoined — why, then, should 
a special case be made of the latter? Justice Pitney answers by pointing 
to the fact that employees have been made a special case of before, as 
for instance, in employers' liability and workmen's compensation 
legislation. But, rejoins the Chief Justice, classification "based on the 
relation of employer and employee in respect of injuries received in 
course of employment" is one thing, and "classification based on the 
relation of an employer, not to an employee, but to one who has ceased 
to be so, in respect of torts thereafter committed" by the latter on the 
business and property of the former, is quite another ; and he asks whether 
a legislature would be justified in excepting workmen from criminal 
prosecutions for assaults on former employers and in leaving the latter 
only their remedy at common law? The question strikes one as 
pertinent; nor does Justice Brandeis's elaborate review of the objections 
that have from time to time been raised against the use of injunctions 
in labor disputes — most of which apply to their use on any occasion — 
necessarily prove more than the desirability of regulations looking to 
their considerate employment. 96 

*• J. Pitney also argues that the discrepancy, pointed out by C. J. Taft between 
the position before the law of plaintiffs' competitors, on the one hand, and that of 
their former employees, on the other, "is not a matter of which plaintiffs are 
entitled to complain under the 'equal protection' clause," there being "no dis- 
crimination against them." This both overlooks the purely illustrative purpose 
of the Chief Justice's argument at this point, and implies that no one is entitled 
to complain under the clause unless he has been subjected to some disability 
in comparison with others similarly situated. But while it is true that most of 
the cases have arisen in consequence of complaints of this sort, there can be no 
question that the clause always had the broader application given it in this 
case. Why, indeed, should not one who finds it impossible to obtain judicial 
protection for his acknowledged rights because of the immunity of his adversary, 
be entitled to complain that he is being denied the "equal protection of the laws," 
especially since it is evident that he is? Nor should it make any difference that 
he is the member of a class similarly disadvantaged and his adversary the member 
of a class correspondingly advantaged ; the discrimination is one which must be 
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It ought, perhaps, to be pointed out that this decision preceded that 
in the Coronado case by some months. So the idea is suggested that the 
latter may represent an attempt at compromise between the majority 
and minority of the court in the former case. For, as was hinted before, 
if labor unions become generally suable for their torts, the contention, 
today incontrovertible in fact, that the injuries they do property are 
irreparable, will lose force, and thus the very basis will be removed 
for the issuance of injunctions in labor controversies. 

2, Protection of Labor 

In Levy Leasing Co. v. Siegel, 97 the court reiterated its decision of 
last term sustaining the New York rent laws against objections based 
on the "due process of law" and "obligation of contracts" clauses. 98 
Justice Clarke's opinion is rather more explicit, however, in dealing with 
the latter point 99 than was Justice Holmes's and also in stating the 
grounds upon which the court based its finding that the emergency 
declared by the legislature "existed when the acts were passed." 100 

justified by the ordinary tests — must, in short, be reasonable. As a matter of 
fact, one of the earliest cases in which the principle of legal equality was success- 
fully invoked against legislative action in this country invoked it in this broader 
sense: Holden v. James, 11 Mass. 396. See also the two earliest cases under 
the Amendment: Barbier v. Connolly, 113 U. S. 27, and YickWo v. Hopkins, 118 
U. S. 356; also Cooley's Constitutional Limitations, p.*390ff. Furthermore the 
Chief Justice might well have been content to rest his argument exclusively on 
the "due process" clause, pointing to the notorious fact that, whatever the 
Arizona supreme court intended in designating defendants' conduct as "lawful," 
practically there was no remedy against it except injunction — that in such cases, 
injunction is, if not due process of law, at any rate the only process even measur- 
ably efficient. 

" Decided Mar. 20. 

93 Block v. Hirsh 256 U. S. 135, and Marcus Brown Holding Co. v. Feldman, 
ibid, 170; commented on in this Review, XVI, pp. 33-35, 240, 242. 

93 On the subordination of the obligation of contracts to the police power, 
J. Clarke cites Manigault v. Spring, 199 TJ. S. 473, Louisville & Nashville R. Co. 
v. Mottley, 219 TJ. S. 467, and other cases. 

100 In this connection the opinion cites, first, "the notorious fact that a grave 
social problem has arisen from the insufficient supply of dwellings in all large 
cities of this and other countries" in consequence of the cessation of building 
activities traceable in turn to the war; secondly, certain official reports on the 
situation in New York; and thirdly, "the very great respect which courts must 
give to the legislative declaration" of an emergency. And the emergency being 
granted, the relation of landlord and tenant becomes one affected with a public 
interest and so subject to regulation in the way attempted by the acts. 
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Other cases clear new ground for the ever advancing police power. 
In Ward v. Krinsky 101 the court sustained the recent extension of the 
New York Workmen's Compensation Act to all employments involving 
four or more employees, farm laborers and domestic servants alone 
excepted. Taken in conjunction with the construction given the act by 
the state court of appeals, the decision practically leaves it with the 
state legislature to determine what employments are hazardous. 

In Prudential Insurance Co. v. Cheek 102 was sustained the require- 
ment of a Missouri statute, enacted in 1909, that any corporations 
doing business in the state shall furnish through its superintendent 
or manager to any employee leaving its employment, whether volun- 
tarily or otherwise, after ninety days service, a letter setting forth the 
nature and duration of such service and the reason why the employee 
left it. Justice Pitney, speaking for the court, based the "reasonable- 
ness," and so validity, of this regulation under the "due process" clause, 
on two propositions: first, that the right to do business as a corporation 
"is not a natural or fundamental right;" and secondly, that "the reputa- 
tion of the dismissed employee is an essential part of his personal 
rights — of his right of personal security. " To support the latter state- 
ment he pointed to a growing custom among employers not to employ 
any applicant for a job until the name of the previous employer has been 
furnished and information has been forthcoming from the latter as to 
the cause of the applicant's leaving his former job. At the same time, 
the opinion is careful to declare that the principle laid down in the 
Coppage case, 103 that an employer may discharge an employee for any 
reason, or no reason, remains unaffected. In another case a similar 
Oklahoma statute, but with more detailed provisions, was also sus- 
tained. 104 

8. Regulation of Public Utilities; Judicial Notice 

In a case involving gas rates, the court took cognizance of the fact 
that there has been an "enormous increase in the cost of labor and 
materials since 1908. " 105 In another, of which street railway fares were 
the subject matter, it noticed that "the period following the World 
War has in general been one of continuous price recession." 106 The 

101 Decided June 5. 

102 Same date. 
>o»236TJ. S. 1. 

104 Chicago, Rock Island, & Pacific R. Co. v. Perry (June 5). 

108 Newton v. Consol. Gas Co. (Mar. 6). 

,M Galveston Electric Co. v. Galveston (Apr. 10). 
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latter case also furnishes the following important rule: "Good will and 
franchise value of a street railway system should be excluded from the 
base value of property used in the public service when determining 
whether a rate fixed by municipal ordinance is confiscatory." Also 
important is the holding in a third case that a state may authorize its 
corporation commission to make rebates to patrons of a gas company 
for deficiencies of service, the determinations of the commission being 
subject to judicial review. 107 

4. Control of Foreign Corporations 

Of two fairly obvious rulings under this heading, one announces that 
the inherent difference between corporations and natural persons is 
sufficient to justify a state in imposing restrictions upon the right of the 
former to do business within its borders which are not applied to the 
latter; 108 and the other states that the right of a foreign corporation doing 
a domestic business to be secure from conditions which amount to a 
taking of property without due process of law must be considered to 
have been waived as to statutes which were in effect when the cor- 
poration entered the state. 109 A third case raised a more difficult 
issue and is dealt with below. 

5. Taxation 

It is a principle of constitutional law that a state may not tax property 
which is not within its jurisdiction; that for it to do so would be to de- 
prive one of property without due process of law. In Anderson v. 
Durr 110 the question was, whether Ohio could tax a resident on his 
membership in the New York stock exchange. Justice Holmes, 
speaking for himself and two others, thought the membership an interest 
"so local in its foundation and principal meaning that it should stand 
like an interest in land. " But the majority of the court sustained Ohio's 
exaction on the principle of mobilia sequuntur personam. 111 

' " Oklahoma Natural Gas Co. v. Okla. (Mar. 20) . 

108 Crescent Cotton Oil Co. v. Miss. (Nov. 14). 

109 pierce Oil Corporation v. Phoenix Refining Co. (May 15). 

110 Decided Nov. 7. A leading case in connection with the general subject is 
Union Refrigerator Transit Co. v. Ky. 199 U. S. 194. 

111 A few minor cases under the Amendment, turning often on peculiar situa- 
tions, are not listed here. Under both the "due process" clause and the "obliga- 
tion of contracts" clause, it was held in Atchafalaya Land Co. v. Williams 
Cypress Co. (Mar. 13), that a state may enact statutes of limitation, provided 
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III. NATIONAL SUPREMACY; RESORT TO THE NATIONAL COURTS 

A state may not revoke a license to a foreign corporation to do domes- 
tic business within the state merely because it resorts to the federal 
courts. State action, whether legislative or executive, which is calculated 
to curtail the right of citizens to resort to the federal courts is void, 
"because the sovereign power of a state in excluding foreign corpora- 
tions, as in the exercise of all others of its sovereign powers, is subject to 
the limitations of the supreme fundamental law." This doctrine, 
laid down in Terral v. Burke Construction Co., 112 presumably settles 
a point long mooted, by explicitly overruling conflicting holdings. 113 
Even so, a state may confine to its own courts suits brought against its 
treasurer to recover taxes wrongfully paid. 114 

Two cases apply and extend the rule that a state may not tax lands 
belonging to the United States within its limits, 115 while a third illustrates 
the fact that a state's taxing power over national banks is governed by 
the will of Congress as that has been indicated in section 5219 of the 
Revised Statutes. 116 

In a single term of court, Chief Justice Taft has made a notable bid 
for fame in his new field of work. His leadership of the court is already 
apparent; his comprehension of its characteristic problems assured; 
his opinions show grasp, with all of clarity and vigor that the phrase 
implies. He is manifestly determined that the court shall remain a real 
factor of the national life; and that is well. The court is not infallible 
by a long way, but views expressed with the force and lucidity needed 
to evoke intelligent criticism are already on the way to correction; while 
the only — and inevitable — remedy of inertia is extinction. 

"They allow a reasonable time after their enactment for the assertion of an 
existing right on the enforcement of an existing obligation." The two or three 
other cases under the "obligation of contracts" clause are uninstructive. Ferry 
v. Spokane, P. & S. R. Co. (Apr. 10) teaches that "dower is not a privilege or 
immunity of citizenship" either within the meaning of Article IV, § 2, or the 
Fourteenth Amendment. 

111 Decided Feb. 27. Compare the cases cited in Notes 107 and 108, supra. 

1,3 Doyle v. Continental Ins. Co., 94 U. S. 535, and Security Mutual Life Ins. 
Co. v. Prewitt, 202 U. S. 246. Compare Home Insurance Co. v. Morse, 20 Wall. 
455, where the present doctrine is foreshadowed . 

114 Burrill v. Locomobile Co. (Feb. 27). 

116 Irwin v. Webb (Mar. 20), and Gillespie v. Okla. (Jan. 30). The leading 
case is Van Brocklin v. Tenn., 117 U. S. 151. 

116 First National Bank v. Adams (Apr. 10). 
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The number of cases decided last term was about the same as the 
year previous, but it is to be observed that the pages in which they are 
reported are five per cent fewer. The process of curtailment could be 
carried farther with advantage. Judges need sometimes to be reminded 
of the missionary sermon which forced Mark Twain, when finally the 
collection plate was passed, to abstract ten cents from it. They seem 
not always to be aware when demonstration is complete — or mayhap, 
impossible. 



